april B, 1941

‘Honorable August B, Andrese
House of nopnmtattvn
Vaeumon

My doax %yr, Mnmt

. Thie viu mkago fecsipt of youy Mtor of ﬁamh 29.
1941, with respsot to cmpounw didding,

' The Comatssion also mam lntsora m Conmamn
Toungiahl and Gals -wiggeeting that it poetpons action on the pro-
posed Tauls, which wuld reguire competitive bidding in the Lesuvance -
‘and eale of sscurities of Tesistered padlic utility holding companies
na their mbluuthl. mtu the qunuon can b8 mt Before nunmu.

1 munumummmmuua mumm of - .
the faots that wac s9% forth in tis upu« to Ooagranm Ymgdmv
and Osls. .

o in Deacﬁbnlﬂﬂ&wadopt&amhmd»th;%luﬂuuw.
Hol2ins Company Act of 1935 whish prokidited, with sertainm excep-
tions, the payment of underwriting fess to affiliated investzant .
Bankers unless thsy had been avarded the fesue as ths most favoradle
Didésre et competitive didding. Underwriters and iscuers alike,
however, complained that that yule wes contly ssd Surdessoms dsosuse.
of the lengtly iovestigaticas snd hsarings frequantly required te -
deterains vhether an issusr and an underwriter were "affiliates® as
tint term ig definsd ia Section 2(a)(11)(D) of the Holding Compsuy
Aot, Tor the same ressom, we foumd thy rule 41fficult to Mﬂor.
aid for other roasons we foumd that it fell shors of am-pumﬂg

ite parpoess.

Oonamw. on Fobmw 2, 1940, or over amr m. :
a08t out & questicanaive %o registered Rolding compeny «yetems, state
and fedoral repulstory dodies, investuent dankers, mnd otlsre, seking
‘for comesnts 62 onr sxisting rule mnd also as to the ‘destvaMlity of
our requiring competitive bidding for utility cscuritine under the
1035 Aot. At the ezme time, w. instructsd cur mue tmmm
‘Mﬁun to mske a thomsh atody of the pmblu



- P -

¥e received mary yoaplies to cur questiomnsirs szd, from
$ize to tims in the course of the following monthe, o' sl Dumerous
-conferences and waoh comopondmo with BROY portons on Abay mb—
Jsot of competitive Madding, ‘ :

' o Cn Desewber 18, 1940 the Fublie Utilities Divisien mdoaﬁ
us their repert, recommending our adoptiocn of a competitive umug :
rale vith respsct to the issuance or male of securitise Yy resie-
tered pudiic utiltty holding compenies and thelr sudsidiaries. e
dlatridbuted copiee of the report to the companies subject to the

" Act, state and feders) Tegulatory bodies, snd investment tanisre
throughout the cmtty. end soliodted thsu' commpnte and’ mﬁ:m.

Yo ‘voceived mn:r ‘Tosponses, and the matter soemed te Yo of w&.
gmat interost that ‘we callsd a pudlic conferemce for Jenuary 27, 1941,
end it continued for four smd & Telf days. Zhese confersncee were
attepded by approxisately 200 investment bankers from all over the
country, acd every shade of opinica vee represeated, It wae memlb'
agresd, hovever, that it vas tha Commission’s duty ‘o TEqUivTe 2R fw
length dargsining in the securitiex tratnssotions of Tozistered pudlic
utility dolding companies snd their sudeidiarise. . The oplaion seemed
-egually unsnimous that our existing rule wee Durdensome. - It e sipg-
nificent that, during the course of the conferentes, no lmstmnt-
‘banksr or escurities desler mede sgy wpsoific or comprebesnsive wugges-
tioo as to how we wight meet the prodlem othsr than Xy compstitive !
‘viddiag. A wonth after ths confersance, hovever, the Investuent Pankers
Asrociation and s spscial committen of the National Assooiation of
- Securitieos Dealers xade an alterzative proposal, Ve have discussed
that propoesal with mmmﬁbh officers of Both usocuuou ot lcngth
. o8 tw ocgcasions,

‘Tbe Goxmission stuted at the eenfcmo vm it lins often
‘sadd before, 1.8., that 1t wuld not iesus & competitive bLidding rale
47 1t concludes either {a) that it lacked statutory smothority or
(%) that such a rule was usdesiradle. On the quastion of viwther

" or not the Commission shonld teke such @ mattsr to Jongress, lir.

Connely, President of the Investusnt Bankers Aesooiation of Amsrica;
and Hp, Baymord Jaokeon, counsel for ths Natiomsl Association of
‘Sscurities Deslers, although they cugmested that ve sheculd mot act
wntil wva sudmitied the matier %0 Ocngrece, cach ooncaded evartheless
a%.ths pudlie conference that, if the Comaierion ecaclnded that it -
haf etatutory pover under the Publis Utllity Holding Company Ast So
fecue a rule requiring compstitive Bidding ae to utility securities,
then 4¢ wsuld not B» appropriate to withhold such action until 4t S
‘had first sobmitted to Congrwss the quasticn of it¢ statutory euthozity
or the wisdom of exercieing 1%, Sir. Counely, vhen specifically awked,.
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sgroed at the pudlie mnfmo that, vhere an pdmintetrative spancy
Selieves that it clearly has the stetutcry power to act and that it
i1e deniradle to do #0, it would defsat the very purpsse for which
Conpress orvated the mtatotuslw amq 1f 1t went to Congress
for mwior amﬂl of un sotton,

Wesdless to say, there wers, nt elm padlio conferams, the
autoRAry leogal argumente as 20 wvhether or not we have the statutory
‘pover to require competitive Widding. ir. Jeckson, counssl for the
TASD, argusd that thw Commission 414 mot have the statutory pover
under the Publie Utility Bolding Compsay Aot to issus a rule nwtﬂns
competitive didding. DBut Ur. Arthor H. Dean, sounssl for ths IBA,
adnitted that ths Commisspion had the etututory anthority 40 make sush
n rule, although bs thought it undesirsble, se s matter of ponq.
smt 1t should cmin sush etatutory mmmw. .

. In informal discuenione with meml weybers of Congress.

ve find that they exdorec the recommendstion of the Attorney Ceneral's
Comittee on Administrative Procodure tlnt adnikietrative re.;ulauona
rhould not Be referred to Congress before going into effect, and -

thnt suoh a prossdure would de destrustive of the very purpose for
vhich sdministrative agencies have dsen created. Ve have therefore ‘
procaeded vuh our deliderations and expsot to reack a Gecision uhoﬂl:.

The Gmﬂnﬁm Bas alvsye bean and 9841} e most soncatoua

& tu the wlfars of the smll dealers and dlatridutore. ie wuld
10t villingly barm them by the exoroise of discretionary povers given
9s. On the contrary. ons of our ocdjectives 10 %0 2ld them, OConme-
qesntly thair objections to competitive bidéing will be welighsd with
groat care, s ars glving carsful etudy W the effect which suoh a

. rule would lave on them. Thers are those who simcerely believe that
ths rmall deslers wonld b2 greatly demsfited by sush a rule, uo
shall weigh 21l these consideratioms ané ehsll do everything within
our. ponr to arrive ot s folr, just, and precticable eclutien,

Very truly yours,

Josegh X, Yeinar, Direstor
Pudlic Utilities mvmen
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